question had already started or damuge was becoming apparent. But (he
right of the potentially affecied State 1o invoke Aricle 2 scems unhelpful
Instead, the potentially affected State should only be entitied 10 call o
consuhtations, which would then be carried out as if they had been mitinieg
by the State of origin.

Draft Anicle 8 addressed o Settlement of Disputes was drafied with
the view that a speedy resolution of differences between the parties,
respect of matlers dealt with in these amiclos, is essential. Drafi Anicle §
addresses a situation where the Staie of origin and the affected Stanes
cannot resolve their differences through consultation, Procedures for peacefy|
settlement of disputes are 1o be provided for and are to be attached o this
part of the draft articles.

Members of the Commission believed that a provision ol this nature
was useful and wndeed necessary. Such a draft amicle should recall the
general obligation of the peaceful settlement of disputes and if necessary,
refer o an annex providing for a particularly Nexible and speedy means of
setilement. This, in turn, might stimulate more serious consultations. But
any procedure for the settlement of disputes shoubd specify precisely under
which anicles a settlement procedures obligation could be involved. If the
provisions werne nol mandatory, il would be difficult 1o mstitute that rype of
procedure.

The main purpose of the draft anicle on faciors Involved in a Balance
of Interesis s to provide s Framework in which the parties can resolve or
reconcile their vanous interests in undenaking activities with a risk of
causing or causing transhoundary harm. It is hoped that within this
framework, the parties can succesd in balancing their various interests.
Article 9 introduces factors that could assist the parties themselves or @
third party decision-maker in that effor.

Two different views were expressed by the membens who addressed
themselves (o draft aricle 9.

According to one view, draft article 9 of the Annex, was onc of the
mast attractive features of the draft and the concept embodied was extremely
helpful. To improve the provision further, it was suggested that a distinctiof
should be made beiween those factors relevant 1o balancing imgresis W%
respect of activities involving harm and those in respect of activities posing
a risk of causing harm. These two types of activities involve differeit
issues und most likely involve different factors which the parties negotiting
shoulbd take into account, It was also suggested that the balance of interest®
test in drafl article 9 should not be imited only (o consuliations unuﬂlllm
State, but should also give due consideration 10 that balance s possibly
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gonstituting an exception 1o the establishment of prevention regimes, as
galled for under draft articles 4 and &

A;:udingmmﬁﬁm.emmuhhmuhinﬁmmmdm
_ Giates what could serve a5 the basis for their consultations, it should be
#:Huhmmmthimrﬂjm}uﬂm
Mmupmmmmuﬂmmﬂyﬂm.
: mvadmu—n.nnlmmnuynnmufhmmlﬂm

In the last of his report the Special Rapponeur explained that since
; mlrﬂﬂmHHMWhmfmm
further developments had taken place outside the Commission in formulating
instruments dealing with activities involving risk of causing or causing
sranshoundary harm in respect of cenain specific activities. Views in the
e menission minmmmmukm.pﬁmml
more precise definition or risk or even a list of activities mh_:mvﬂudhgr
these articles, For these reasons, he had anempied 1o provide a clearer
definition for risk and for harm for the benefit of the Drafting Committee,
where article 2 was pending. The Special Rapporteur indicaied that from a
wview of the various definitions of risk in the more recent legal instrumenis,
e had concluded that any such definition should take into account three
erieria (i) magnitude of the activity undertaken, (i) location of the activity
in relation 1o areas of special sensitivity or importance (such as wetland,
mational parks, sites of special scientific interest or of :m:hmi_ln_j,lﬂl. cultural
“or historical importance); and (i) effect of o particular activity on human
beings or on the potential use of cerain important runulmesnrmu.H:
therefore proposed another definition of risk for draft anticle 2.

The proposed new definition rends os follows :

“Risk means the combined effect of the probability of occurrence
of an accident and the magnitude of the harm threatened. Activities
involving nisk, for purposes of the present articles, are activities in
which the result of the sbove combination is significant. This
lhuﬂiw-ijn'iitwhmlhreﬁuhuflheaﬂivh]thlﬂﬂiu!.u
when dangerous technologies, substances, genetically modified
m|mummu:m.wﬂ=nnpwuhm
undertaken, or when their effects are accentuated by the location of
the sites al which they arc carried out, or by the conditions, ways of
media in which they are conducted”™
Special wmﬂlmmm-mmrﬂm
iq:l:mmwhmmmﬁhmmﬂmﬂmm-
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H-l'-'ml_ taken into account those defimitions and ihe views expressed in the
Commission as well ax in the Siath Commitiee, the Special Rapporiey,
propased the new definition for the concept of harm. He also TECOn Me e
further changes in the definition of terms in drufl article 2.

The other dnn_p.-n in draft eticle 2 proposed by the Special Rapportiey;
reluted l:n the definitions of the terms Bamage’, Restorative Measures )
Preventive Measures. The proposed definitions read as follows -

A new paragraph will be sdded 10 read -

“Damage™ means: (a) any Joss of lfe. mmpawmeiit of health or any
persomal inpury; (b) damage to property; (c) detrimental alieration
of the environment, provided thit the corresponding compensation
woukd comprise, in addition to loss of profit, the cost of reasonahle
reinstatment or restoralive mesures actually taken of 1o be taken;
(d) the cost of preventive mehsures and wdditional harm caused by
such measures”.

Paragraph | woild be replaced by -

“Restorative measures” means reascnoble measures 10 reinstate o
restore damaged or destroyed components of the environment, or 1o

reintroduce, when reasonable, the equivalent of those COMmponEents
ko the environmen™

Paragraph {m) would read -

“Preventive measures™ means reasonable measures taken hy any
person following the occurrence of an incident to preven or minimize
the damage referreu 1o in paragraph... of this anticle”.

The Special Rapponesr, Mr. Julio Barbora, also redefined the concept
of 2 “transhoundary harm™ 1o read

“the harm which anses in the territory or other aress under the

Jurisdiction or control of u State as a physical consequence of an

activity under urticle 1 which is conducted under the jurisdiction or

control of another State™.

The proposed amendiments to the definitions 1o be incorporsted in drafi
article 2 were nol the subject matter of much debate and only & few members
comincnited on them. They are expecied (o be debated upan in the course of
the next session of the Commission. The Secreturiat of the AALCC would
conunent on these dralt articles at thar lme.

The open-ended Working Group established by the Commission 1o
ider some of the general i<sues relating 10 the scope, the approach 10 be
and the possible direction of (he fulure work on the lopic sdopied the
Howing recommendations :

(i) With respeci to the scope of the topic the Warking Group noted
that although the Commission. had in the course of several years of
its work om thas topic. identified the broad area and the parameters
of the topic it has not yet taken a final decision on its precise scope.
In the view of the Working Group, such a decision at this time
might be premature, It recommended, however, that, in order 1o
facilitale progress on the subject, it would be prudent 10 approach
its consideration within that broad area in sizges and 1o establish
pricrities for issues 1o be covered.

(i) The Working Groop also recommended that the topic should be
undersiood 4s compnsing both issues of prevention and of remedial
measures. [t proposed. that priority should be given to prevention
and only after having completed its work on that first part of the
topic, should the Commission proceed (o the question of remedial
measures. The Working Group proposed that remedial measures
may include those designed for migation of harm, restoration of
what was harmed and compensation for harm caused.

(i) The Working Group suggested thal antention be locused ot this
stage on drafting articles in respect of activities having o risk of
causing transhoundary harm. The orticles should deal first with
preventive measures in respect of activities creating a risk of causing
transboundary hanm and then with amicles on the remedial measures
when soch activities have caused transhoundary harm. Once the
Comaussion has completed consideration of the propoesed articles
on these two mapects of activities having a nsk of causing
transhoundary harm, it could decide during the next stage of the
work, whether to conlinue with a similar exercise in respect of

wctivities causing tramboundary harm.

{iv) On the matter of the approach 1o be taken with regard to the nature
ol the articles or of the instrument 1o be drafied the Working Group
ook the view that it would be premature 1o decide af this stage on
the nature of cither the articles (o be drafied or the eventual form of
the instrument that will emerge from the work of the Commission
on this topic. The Working Group thought it prudent to defer such
a decision, until the completion of the work on the iopc. The
Commitsion should examine and adopt the amicles proposed for
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ﬂmh:pi:.umvln“muqﬂm on the basis
- e & 2 “r
merits of the articles, ﬁcuchm:rmdmiluy for the mﬂf

(v} On the question of the title of the 1opic in view the ambigui

title of the topic as 1o whether it includes "mwi:lﬂtﬂgﬂ::n:f :::hr
"'ﬂtrllg Group recommended that the Commission adopt :
working hypothesis thu I:I!I! lopic deal with “activities™ Hnwm-r"
any formal change of the u!h lhuu_ld be deferved, for in the light 1||:
the further work on the 1opic sdditional changes in the title may he
necessary. The Commission should therefore wait until it s preparcd
o make o final recommendation on (he changes in the title.

The Working Group took note of the
previous reparts of th
Rapporteur in which the issue of prevention had been :I:mmir-:-d :1 m
af both activities having u risk of causing and those causing transboundary
harm. It recommended that for the next year, the Special Rapporteus in s
report to the Commission, should re-examine the ssues of prevention only
hmpunnfnmmﬁmhwinglfhkﬂmin;mmmhmnm
propose i complete and a final set of draft arvicles 1o that effect,
Ahrﬁumuiduﬁmnfﬁ:mzm”nfh’m:r Girougy
® ] l““
mwmmrﬂhmﬂuhhthﬂmﬂmm:
hm@uhﬂdﬂ#’ﬂdﬁmﬂmm:mmmm
lfﬂlﬂﬂdﬁlﬁlﬂﬂmlﬂpﬂ-ﬁhiﬂlmﬂfﬂtvmwlhﬂ
M.Tumummhmlnndnmlxm
progress on mmmmunmummﬂm
hww#Miﬂh*nﬂhﬂﬂﬂ' prioribes for issues [0
Further 1o those peneral observations the '
! : : scope of the lopic
hﬂmmmihmmuhwﬁ:mmﬂ“
both issues of preveation and of remedial measures. However, prevention
mumrmmﬂhmm;wmmwmmm
first part of the topic, would be Commission proceed to the question of
remedial messures. Remedial measures in this context may include those
designed for mitigation of harm, restoration of what was harmed and
compensation for harm caused
mh:llfu:.nll? the vh:lmlluﬂli:m;:ulmn'un should be focused on draftieg
respect of activities having a risk of causing transboundary harm
and the Commission should not deul, with other activities which tn fact
cause harm. The articles should deal fisst with preventives measures 0
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spect of activities creating o risk of causing transboundary harm and then
gith articles on the remedial measures when such setivities hove caused
yranshoundary harm. Onee the Commission has completed consideration of
the proposed articles on these (wo aspects of activities having a risk of
gausing transboundary harm, it will decide on the next stage of the work,

As regards the approach o be taken with regard 10 the nature of the
yrticles or of the instrument 10 be drafted the Commission was of the view
hat it would be premuture to decide ol this stage on the nature of either the
rticles to be drafied or the eventual form of the instrument that will emerge
rom its work on this topic. Il deemed 1o be prudent to defer such a
decision, in accordance with the usaal practice of the Commission, untl the
ampletion of the work on the topic. The Commission will examine and
wdopt the Articles proposed for this topic, on the basis of the merits of the
ptiches, their clarity and wtility for the contemporary and future needs of
be internationsl community and their possible contribution 1o the promotion
.. progressive development of intermational law and s codification in
Apropos the title of the 1opic the Commussion decided 1o continue with
working hypothesis that the topic deals with “activities™ and 10 defer any
mal change of the title, since in the light of the further work on the topic
aiditional changes in the title may be necessary. The Commission will
erefore wait untl it is prepared 10 make a final recommendation.

_ Finally it requested that the Special Rapporteur in his next report to the
ommission, should examime further the issues ol prevention only in respect
ities having a risk of causing transboundary harm and propose a
tsed set of draft articles to that effect.

Responsibility

- At ity Forty-fourth Session the Commission had before it the Third'
nd the Fourth! Reports of the Special Rapporteur, Mr. Gaetano Arangio
It moy be recalled that the Special Rapporteur had presented his third
Feport at the previous session for information, but owing largely due 1o lack
f time the Commission had been unable to consider it. Al the current
session the Chuirmuan of the Commission invited the Special Rapporteur to
st o summary of that report for the benefit of new members of the
ssion. The Secretarial of the Committee had summarized the third

on the State Responsibility as under.
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The third report of the Specinl Rapporteur comprised of ten ¢
addressed o the kind of measures to be l:i:rm':dnT:d (Chapter ?fp'f.:
Internationally wrangful act as Precondition (Chapter 11); Fonctions of
Measures and Aims Pursued (Chapter 1), The lssie of Prior Claim of
Reparation (Chapter IV); the Impact of Dispute Setilerment Obligatics,,
(Chupter V); the Problem of Proportionality (Chapter VI); The Regime of
Suspension and Termination of Treaties as coumermeasures {Chapter Vir;.
The Tssue of so called self-contained Regimes (Chapter VIIT): The Problen
of Differently, Injured Stotes (Chapter IX); and Substantive limitationg
issues (Chapler X).

Imroducing the repon, the Special Rapportewr stated that the regime of
countermeasures which constituied the core of Pan Two of State
Responsibality I'Ilmﬂih:mnﬂdlﬂ'wullﬂhjﬂunfﬂtwhhmp;
The codification of the legal regime of countermeasure, he poinied out. was
characiensed by two features viz a “drastic reduction, if not a 10ta]
disappearance of these similantics with the regime of responsibility within
national legal sysiems which make it relatively casy o transplant into
th.hlhm.ﬁmmutmm“ﬂmkm
(domestic) law sources and analogies’ The second featare of the study of
couniermeasurcs was thal in no other area did the lack, m the society of
Sliunl’ an adequate institutional framework have o much influences on
any existing or concervable repulanon of the conduct of States. He referned
in this regard 10 two aspects of the sovercign equality of States “Which
consisl on the one hand of the tendency of any State, large, medium or
small, not to accept as a rule any higher suthority sbove isell and on the
ulh_ef hand of the comrast between the equality to which every state 15
entitled in law and the factual incqualities which tempt stronger States 10
impose their economic if not military power despite the principle, The fact
that this is obvious to the point of appearing trite does not reduce in any
measure the difficulties 1o be faced at this juncture” *

The coment of the report, the Special Rapporteur said, had been
conceived in the light of the peculiarities of the subject-matter and the
complexibes and preoccupation that they suggest the main perplexities
arose in the arca of crimes. The main purpose of the report was 1o identily
problems, opinions and aliematives; and 10 elicit comment and criticism
within the Commission und elsewhere on the basis of which more considered
suggestions undd proposals could be submitted.

—
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In the first chapter of the Third Repon, addressed to the ‘Kinds of
1 to be considered” the Specinl Rapponeur, inier alua, observed that
- “imternaticnal practices indicates a variety of measures 10 which Siates
‘could resont in order to secune (aifilment of the obligations derving from
- the commission of an internationally wrongful act or otherwise react 1o the
Jancr”. The most widely used of such measures were (a) sell-defence; (b)
sanction; {c) retorsion or restorsions; (d) Reprisals () counter measures; ()
yeciprocity; and (g) Inodimplente non ext adiplendum suspension and
perminaticn of treanes.

Alluding 1o the first of these viz. self-defence, be stated that it has 1o be
understood as a “reaction 10 & specific kind of inlemationally wrongful act™
wir. a5 a snilateral armed reaction agansi an armed aisck. Such a reachion
would consist in a “form of armed seif-help or protection, exceptionally
permitted by the imernational jegal order” which contemplates a “genuine
and complete ban on the use of force™.

Referring 1o the concept of sanct:on, the Special Rapporteur said, that it
deals with an essentially relative action susceptible of a variety of definitions.
In his view a “mere specific, albeil circumscnibed, meaning of sanctions
peems 1o prevail in the contemporary doctrine and 1o find suppon” inter
alta in the work of the Commission itsell. He pointed out that the
Commission seems to have reserved the lerm sanction o measures adopled
by an international body. He accordingly proposed that in conformity with
ihe Commission’s choice, the term sanction had beter be reserved io
‘designate the measures taken by international bodies and furiher that in
considering the cunsequences of crimes, and Commission may deem it
Worthwhile 1o examine whether the term “sanction” could be extended Lo
Measures which, although emanating from States collectively, woukd not

ify a5 measures taken by an international body.

Referring to the concept of restorutions he stuted thit although retorsions
e and may be resorted (o by way of reaction o an internationally wrongful
At they do not give nise o the legal problems which are typical of the other
Hoems of reaction o be considered for the purpose of the draft articles on
Stite Responsibility, Acts of retorsion may nonetheless call for some attention
of the fuct tho international practice does not always reflect a clear
Sitinchion of measures consisting of violations of mternational ohligations
oM measures which do not pass the threshold of unlawfulness.
~ The Special Rupponeur point=d out that reprisal is one of the oldest
B0 most important of traditional concepts and the notion of reprisal hed it
BOts in inder individual systems ie. the measures used by the aggrieved
PRILY as a means of securing direct reprisals.

_-“



Most modern authors see a reprisal as a conduct which 15 “per g
unlawful in as much as it would entail the violation of the right of another
subject, but loses its unlawful character by virtue of being & reaction 10 3
wrongful act committed by that other subject. The term reprisal would thus
only cover such reactions to a wrongful act as violate a different norm 1
that violated by the wrongful act itself, “While reciprocity gives rise 1o
non-performance of an obligation similar (by identity or by equivalence) 1
the violated obligation, reprisals consist in the non-performance of a differem
rule™.

Apropos "Countermeasures” the Special Rapponeur observed that (he
term is & newcomer in the terminology of the consequences of an
internationally wrongful act. He cited the decisions in the Air Services
United States Diplomatic and Consular Staff in Tehran and Military and
Paramilitary Activities in and Against Nicaragua cases in this regard, He
pointed out that Anticle 30 of Pan One of the draft Anicles, adopted on firss
Tl;dlnl.. used the term “measure™ in the text and “countermeasures” in the
fitle,

As regards Reciprocity measures, the Special Rapporeur statad that the
mmn issue was whether a distinction may be justified and practically useful
between reprisals for the counter measures so qualified, on the one hand
and the measures taken, by way of mere reciprocity, on the other hand.
According 10 Roberto Ago “reciprocity meant action comsisting of non-
performance by the injured state of obligntions under the same rule as that
breached by the nternally wrongful act. on a rale directly conmected
therewith™,

In Chapier Two entitled An Internationally Wrongful Act as @
Precondition, the Special Rapponeur, Mr. Arangio Ruiz, expressed the
view that a lawful reson to countermeasures presupposes an internally
unlawful conduct of an instant or continuing character. A few pubbicists
however believed that reson w0 measures could be justified even in the
presence of a good faith conviction, on the part of the acting State, that it
has been or is being injured by an internationally wrongful act. Mr. Arangio
Ruiz was inclined to think that the prerequsine for a lawful resort 10 measures
is and ought 10 be of the first kind. He did not think the problem to be of
any real relevance for the present purposes.

The question of Functions of Measures and Aims Pursued dealt with in

three, reflected a variety of opinions on the subject and is determined
in a conuderable pant by the general concepts of international responsibility.
Referring to the divergence between those who believed that it was
exclusively compensatory, and these who believed that it was punitive, he

enpressed the view thal the Commissian should not enter into that argument.
Under both national and imternational law, and in the case of both subsiantive
and instrumental conseguences, countermeasures and remedies had the dial
Afunction of securing compenuation and exacting renbution, though obviously,
depending on the nature of the wrongful act, one or other of those two
functions would predominaie in a paricular case. More important than the
question of the function of countermeasures, perhaps, was the guestion of
the aims pursued by a State in resorting 10 sach measures. These aims were
~ important, because it was one thing if a State resored 1o countermeasures
to obtain reparation which had been demsed and the wrongdomng State pleaded
that there was no case 10 answer, and another if a State atiempited 10 resort
10 countermeasures, with a view 10 either establishing a dialogue between
the injured State and the wrongdoing State, or 10 having recourse to a
In Chapter IV entitled The lsswe of Prior Claim of Reparation the
Special Rapporieur pointed oul that the question whether and 1o what exient
Jawful reson 1o reprisals should be preceded by intimanons such as peotest,
demand of cessation andior repamation, sommation of any olher form of
‘communication o the offending State an the pant of the aggrieved State or
es it frequently evoled but rarely dealt with adequately.
According to the minonty doctrine reprisals are the primary and normal
_ ction of any imemationally wrongful act M reparation being, in a sense,
Just a possible “secondary” consequence, This doctrine seems to maintain,
although not without exception, that lawful resort 1o reprisal is not subject
10 any intimation, claim or sommation of the kind indicated in the preceding
‘paragraph. No demand of cessation or reparation would need 1o be addressed
‘as a matter of law 1o the offending Stae before reprisals are put into effon,

In dealing with ‘The Impact of Dispute Settlemeni Obligations' in
Chapter V of the Repont the Special Rapporicur stated inter alia, that a
distinction had to be drawn between the general obligalion concerning
‘peaceful settlement, on the one hand, and any specific agreement between
the alleged wrongdoer and the alleged injured party, on the other, In so far
as the |atter was concerned, n number of publicists took the view thist the
commitments deriving from specilic agreements between the injured State
and the wrongdoer should, under given conditions, huve a decisive impact
on the lawfulness of measures taken. In other words, in given cases, prior
recourse 1o one or mone of the procedures envisaged would be a condition
of lawful reson to countermensures

Chapter six of the Report entitled “The Problem of Proportionality
dealt with the crucil question of the requirement of proportionality. In
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the 192005, i had been argued that proportionality was not a legal requiremen
but mercly a moral obligation. Contemporary doctrine, however, was
decidedly i favour of such a requirement, and the prevailing definitisns of
proportionality were formulated in negative terms. The International Law
Instinute, in the 1934 resolution had demanded that the measure should be
proportional o the gravity of the offence and the damage suffered. A less
strict concept emerged from the Air Services® award which had referred 1o
“some degree of equivalence”™ and 1o the fact that judging the propartionality
of countermeasures could al best “be accomplished by approximation”,
while it had been held in the Nawlilaa® cuse that reprisals should not he out
of all proportion to the unlawiul sct. The previous Special Rapponieur wha
had been one of the arbitrators in the Air Services” award, had seemed 1o
agree that the requirement of proportionality should be formulated in less
stringent terms. Mr. Arangio Ruiz was inclined 10 favour a strigter
formulation and considered, (i) tha the requirement should be expressed in
positive, not negative, terms; and (i) that proportionality should he a
requirement with respect not only o the nature of the act but also 1o other
elements, including the attitude of the wrongdoer and the aim pursued by
the reacting State.

In the Seventh Chapter of his report the Special Rapponeur had dealt
with the Regime of Swspension and Termination of Treaties As
Countermeasures. He expressed the view that it was a delicate problem and
had not, perhaps, been adequately dealt with so far. The relevant rules of
the Law of Treaties covered such matters as the kind of treaty breaches that
justified suspension or lermination; the conditions in the presence of which
4 trealy could be suspended or terminated totally or in part; and the
requirements with which the injured State had 10 comply in order lawfully
lo proceed lo suspension or termination. It was for the purposes of
codification and progressive development of the rules of general interational
luw that the Vienna Conference on the law of Treaties had adopied aricle
60 of the 1969 Convention and the auxiliary provisions embodied in articles
65-67, 70 and 72 of that Convention.

The Eighth Chapter of the Special Rapporteur’s, Third Repon dealt
with *The lsue of So-called Self-comtained Regimes, In the repon the
Rapporteur had observed, inter alia, that the possible “Speciality” of
mizasures consisting in the infringement of treaty rules is the guestion of the
relationship hetween the gencral rules on State responsibility on the one
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d and any ad hoc rules that o given treaty or set ol treaties may sei forth
order 1o provide for the case of s violation. The problem, he observed,
i 10 stem in the presence of those conventional system or combination
[ systems which tend 1o resolve within their own — contractual and
gpecial — context the legaul regime of & more or less considerable number
ol relationships among the participaiing States, including the consequences
“of the breaches of obligations ol the Staes particapating in the system. Such
consequences include — in most cases — special, ot times institutionalised,
\mensures against violstons. It would follow therefrom than the system in
guestion may affect in o measure, more or less explicitly, “the fireulie of the
participating States 1o resort 10 the remedial measures which ure open 1o
hem under general international law. 1t appears to be in connection with
gituations of such u kind and nature that a part of the docirine of the law of
State responsibility speaks of “self-contained” regimes.

The Special Rapporieur was of the view thul the most Lypical example
_ h regimes 15 the ‘system’ sel up by the treaties establishing the
Buropean Community and the relations resulting thereunder. He pointed
aul that another example frequenily evoked by some is that of the
Conventional” system created by the human nights treaties. A self-conlained
e consisting of a particulurly obvious combination of bath customary
s well as treaty rules would be, as per an Intermational Coun of Justice
dictim the law of diplomatic relations™*

The question arising with regard to these “regimes” s whether the
sxistence of remedies specifically provided for them — al times more
vanced - affect in any measure the legal possibility for the participating
States 1o resort o the measures provided for or otherwise fawful under
general imternational law,

- The penultimate chapter of the Third Report of the Special Rapponiour
I, i dealt with the “Problem of Differemtly injured States”. The problem of
‘differently imjured Stotes was as perplexing as that of self-contained regimes.
case of a breach of an mtemational obhgation, conssderable differences
Eould exist between injured States, as the concept of “injured Stale™ was
defined in draft article 5 of part Two : Some Siates might be affected
directly, others might be affected indirectly, while others might fall between
Ahose two extremes. The Special Rapporteur did not beleve that there was
& need for a special anticle dealing with the case of the indirectly injured
State. In his view, the distinction between indirectly and directly injured
‘States was merely a matier of the degree to which a State was affected by
‘8 wrongful act and the position of each injured State should be lefi 10
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depend simply on the normal application to that Swate, based on the
circumstances of the specific case, of the general rules governing the
substantive and instrumental conseguences of inernationally wrongful acis

The last Chapter of the third report was addressed 10 the Substantive
Limitations Issues, and included the unlowfulness of reson 1o lorce; respec
for human rights and other humanitarian values; the inviolability of
diplomatic and consulur envoys; and compliance with imperative rules ang
ergy omnes obligations, In the case of use of foree, Mr. Arangio Ruig
extended the scope to include the question of whether all forms of amed
reprisals or countermeasures were prohibited, as provided for under the
Declaration on Friendly Relations and under Article 2, paragraph 4, of the
Charter of the United Nations. Mr. Arngio Ruiz was of the view that he
Commission was duty-bound 10 take that position in view of the fact that
the prohibition under the Charter was sacrosanct and did not admit of any
exception.

Concerning Inviolability of Specially Protected Persons he expressed
reservations about the substantive limilalions on reson (o counlermeasunes.
In his view the issue had given rise 10 a cenain amount of exaggeration. A
distinction needed to be made between the case of the inviolability of the
person or the premises of a diplomatic envoy and that of the privileges and
immunities of diplomatic envoys, where reprisals might be justified.

Lastly, Mr. Arangio Ruiz expressed his inability to propose a solution
1o each of the matters dealt with in the report. It was clear, however, that it
was unlikely, particularly with respect 1o delicts, that these would be in the
short or even the medium-term, an adequate degree of instifutionalization,
at least ot the international level, of remedies available to injured States.
While there were examples of regional institutionalization, those cases were
rare. For the time being, the only area in which some modest developments
might be expected was that of political and military security. With the
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remedies against “ordinary” intemationally wrongful acts were Inm_:d L0y
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termed “decentralized”,

In view of those considerations, he suggesied that the Commission was
duty-bound 1o pursue two objectives ie. (i) it should be much more generou®
in its formulation of all the articles relating to countermeasures; and (i)
should make greater efforts towands progressive development in that uﬂi
In pursuing the aforementioned objectives, the Commission had to fulfi
twis requirements which might not be fully compatible viz. (i) 1o ensure that

countermensures were not sbused by allegedly injured States and (ii) '©

I'T2

“deline counlermeasures which were cffective enough 1o gunranies cossalion
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The introduction to the Fourth Repon staied that s object is 1o submit
golutions and draft articles on the vanous aspects of the legal regimes of
count =5 a5 adentified and illustrated in the third repon. The solutions
an the drafl articles, are based on the study of practice and doctrine, The
fourth report accordingly addresses itsell to such issues as (1) the conditions
and functions of countermeasures; (i) the Impact of Dispule Settlement
Obligations: (ii1) Proportionality of Countermensures; (iv) Prohibited
Countermeasures; (v) The so-called Self-Contained Regimes; and (vi) the
of a Plurality of Equality or Unequally Injured States,

~ In the Chapter entitled Conditions and functions of Cowntermeasures
the Special Rapporieur had surveyed the doctrine and practice relating 1o
three main issues namely (a) the existences of an internationally wrongful
pct &8 8 basic condition; {b) the function of countermeasures; and {c) protests,
miimation, sommation and/or demand of cessation and reparation. The
grvey of literature and practice on these matiers had inspired the text  of
Jraft article 11 entitled “Countermeasures By An Injured State’. In his oral
esentation the Special Rapponieur stated, inder alia, that draft article |1
pposed in the Report comprised of six essential elements. The first was
Wl resort 10 countermeasires that an intermationally wrongiul
£t had been commitied. In other words, there should be no doubt that the
existence of an iniemationally wrongfiul act was a basic condition for
Bunicrmeasures 10 be taken.
. The second element wis that the reference 1o “demands under anicles 6
B 10 on the pant of the injured State served a dual purposc. In the first
Mace, il announced the important condition that a demand for cossation/
eparation must have been addressed 10 the Law-breaking State. In the
econd place, i underscored at least one of the differences between
FOunterme as, and sell-defence. Obviously, no “demand” would be
ecessary for reson 10 self-defence under Amicle 51 of the Chaner.
~ The third element was an additional ncgative requirement introduced
¥ the reference in the text to the absence of an “adequate response: from
e law-breaking State. He, therefore, tentatively proposed the expression
dequate response” in order to meet the exigency of security for both of
W parties involved in the responmbility relationship and the equally
m nt exigency of Mexibility. He did not exclude, however, the addition
OF further requirements, such as timeliness,
The fourth clement in the article was the distinct reference to"conditions™
i “restrictions™, The conditions Tor the legality of counter-measures ore
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